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fons econtrol in futur> cases, anad it will effrcl Wos to matntaln at a higher level
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or obstruction of the highways of In-; . violation _ .
‘ter-State comimerce necessarily oper- of the Anti-Trust act. If, as decided The Supreme Court never han declded of the Anti-Trust act. Th°1 The fact that. by the second sectlon, |leaving the greater part of the com-|nijed. . __
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- S - ) . Il‘ﬂl. e e

straint of inter-State. trade. or_com- | SAUCE AL & OLIASIIon (L 0| can tairy be deduced trom these opin. | SLeeation: A contract of an fadividual) Tiore ™1 vhe ess sectlon should met| competition And. the concentration of |quire & memop e ranct of 638
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of the combination or conspiracy were}!D the form of a gorporation, an un<j . .p.y were *in restraint of trade |Some fair and lawful transaction, m,: decmod in restraint of commarce. group of individuals the power 10 €on-| constitute monopolizing or attemyli

i 4 t . . : e
to restrain other persons from engag- ;;‘:m;’:ﬁ :2 :_:m;b;k‘c!m‘:ny a8 lor commerce.” and the court did not|as the sale of a business or good-wiil. 1. Therefore, the first section shouid be trol the price of some article of com-ito monopolize. Thus If & pugs &
ing in inter-8tate commerce by threat- ) gpecifically assign as the ground of jta’ This eXception was for the purpose of j Sonstrued as probibiting oaly contracts, merce. It should be obsarved, however, | corporation should deveicp an enised
ening dimage /ito their business until] Prior to the decisiou &€ the traffic| . ision that the effect or purpose of Protecting the personal liberty of ins jcombinations and ecoaspirscies to re.}t}8t this test was not prescrided LY new industry or btranch of trada,

‘ : e ' Coagress, and the courts have 1o rightjwould mnot be monopolising, (b

certain demands of those entering into|cases there had been man? Wx%es M8} 11 contracts or combinations w divia . " '
the combination or comnspiracy wereland combinations to maintaln rates in ‘n!:onopoliua branch of gm:.;:,g,:;;: of tm“;’;:?dmlmn mmx:ﬂnt'm&?;mmu 9:;’01"00! aahe;: to afopt soma test or Tule not pre-|there Be mo competitors. Bo mg’
complied <ith. respect of competitive traffte, or to 4i- ’or commerce In violation of the second That act was not - 0o D “_m.u. Inter-Stats and int . A CArry scribod by law, mevely becauss ihiﬂ persos or tton m
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combination operating as a peaceabls s practically enforceable, and there 18] 4o, ng that every vestriction of com.|tle, was dealgned to enforcs the Widn!la: with the subfect of cempotitian | 9ULY €0 ciiforce the sistute s emacted. |duction or succezsful (rading, eod 84

trade boycott. without the use of force|littie goudbt that even prior to the Das-| .ttion would eonstitlite a prohibited | Policy of projecting the trade and com- and as prodibiting contracts, combing. Moreover, it is doubdtful whethier the!by combining with competiiors, 6F B
or threats of damage. In Montague v.:sage of the Antl-Trust act they werc| _ .. oint of commerce, without regard [erce of the community against unlaw. | 1i0as or coaspiracies to destroy compe- | 1% sbove sugmested would furnish s]ing thoem up. or by practices inrefiel
Towry (192 U. £. 89) the Supreme uniawful. Whatever view may be taken | “ono aeqree to which competition was|ful restraints and mowopoiies. Probably i iR 10 such. an- extent a9 to consti. | T0Te definite ruls tham the statute it-}a purpose throuzh the destrocdss
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THE SUPREME COURT AND THE ANTI-TRUST ACT.

| (Continued from precedling page.)

|
‘a restriction of competition between

| competitors in a branch of trade may
not of itself constitute monopolizing, it

' tion or conspiracy to monopolize, and
therefore in violation of the statute.
But if a restriction of competition of
itaself dces not constitute monopolizing
and is not part of an attempt, combi-
nation or conspiracy to moncopolize, it
cannot by any correct use of language
be called * tending to create a monop-
loly " and it cannot be declared unlaw-
ful on the ground that a subsequent

the same parties or by others may con-
stitute monopolizing in violation of
law. An act which is not prohibited by
law cannot be declared by the courts
to be unlawful because subsequent in-
dependent acts of a similar character
may be unlawful.

It 18 clear that, in the Anti-Trust
'act, Congress intended to use the word
‘*“ monopolize,” not in some- digsused or
technical sense, but in the sense in
which it commonly is understood at
the present day. Accordingly,
number of cases the Supreme Court
decided that the Anti-Trust act ren-
ders unlawful contracts or other com-
binations, by the destruction of com-
petition to secure for the benefit of
certain individuals or groups of indi-
viduals control of inter-State trade or
lcomtmz:rce in any article which is the
lsubject matter of trade or commerce.

" However, In United States vs. E. C.
| Knight Co., (156 U. S., 1,) sometimes
'calied the Sugar Trust case, the Su-
:preme Court seems to have held that,
notwithstanding the Anti-Trust act, a
manufacturing company producing an
article of inter-State commerce may
lawfully purchase the manufacturing
plants and businesses of all its com-
petitors in the same business, although
the effect of the purchase may be to
monopolize the manufacture and sale
of en ‘article of inter-State commerce
and consequently to monopolige inter-

' may be part of an attempt, combina-:

Fadditional restriction of competition by |

{
in a

{ fining companies, paying thercfor by
transfer of shares of its own stock;
that refined sugar was an article of
inter-State commerce: that all the com-
panies were engaged {n interstate com-
merco in refined sugar; and that by
such purchases the American Sugur
Refining Company acquired nearly
complete control of the business of
manufacturing and selling refined
sugar throughout the TUnited States.
The Supreme Court held that this
transaction was not in violation of the
Antl-Trust act.

The I:recise grounds upon which the
Supreme Court based {ts decision in
the Sugar Trust case are not stated
clearly in the opinion delivered by the
Court. Apparently, however, the
Court based its conclusions upon the
following propositions: (1) that com-
merce succeeds to manufacture and is
not a part of it, and, therefore, al-
though a combination or conspiracy to
control the business of manufacturing
lan article of inter-State commerce may
‘tend to restrain inter-State commerce,
the restraint in such case would be
i only an indirect result, however inev-
fitable, and whatever may be its extent;
(2) that, under the power to regulate
commerce, Congress can only prescribe
the rules by which commerce shall be
governed and cannot regulate the use
or the disposition of property, or pro-
hibit monopolizing a manufacturihg
business, merely because uiltimately
inter-State or international commerce
| may be affected;
these con=titutlonal limitations Con-

Trust act to deal diréectly with monop-
oly as such, or to limi¢ and restrict the
rights of corporations or of citizens of
the States in the acquisition, control or
disposition of property, or to make
criminal the acts of persons in the
acqulsition and control of property

creation sanctioned or permitted; (1)
that the contracts and the acts of the
defondants related exciusively to the
scquisition of certain retlnerles and

8ta¢te commerce in this article, It 2p-|the business of refining sugar in Penn-
pmod that thc American Sugar Re- mhahdm:mnodirwtrahﬁdnto wchs,mmarutoazfoctmsuta
M W 4;19_ wm-me sum or’ w__igh coninrere

- .

gress did not attempt by the Anti-:

though eftectual,

the Instrumengality of inter-State com- nnt that power; but no such question
merce was necessarily invoked to dls-,“as involved in the case.
pose of the products of the reﬁnerieq.!constitutional
lit did not follew that an attempt, ev en ' Congress had power to prohibit indi-
to monopolize the: *viduals and corpcrations from restrain-
manufacture of refined sugar was aniing or monopolizing inter-State com-
atteinpt to monopolize the trade or|imerce.

The only
question was swhether

If Congress had constitutional

commerce in refined sugar, the proofs: power to prohibit parties from re-

failing to {indicate any intention to
restrain Inter-State trade or commerce.

The decision in the Sugar Trust case
was one of the earliest decisions under

(‘of the writer, cannot be reconciled
with the subsequent decisions of the
Supreme Court.
sequent cases the Court decided that
Congress had constltutional power to
prohibit, and by the Anti- Trust act
did prohibit, the monopolizing, or at-
tempting to monopolize, or combining

trade or commerce by means of con-
tracts or trade arrangements ‘among
competitors; yet it Is clear that Con-
gress has no greater power te prohibit
| the making of contracts that are sanc-
tioned by State laivs than to prohibit
the acquisition or use of property sanc-
tiomred by State laws. In the Northern
Securities case the Court decided that
Congress had power to prohibit, and
by the Anti-Trust act did prohibit, a
combination restrairing inter-State
commerce by acquiring and vesting in
a holding comipany a controlling
amount of the shares of capital stock

(3) that in view of '0f two railway companies owning par-|

allel and competing intef-State lines.
Similarly in the Sugar Trust case the
property acquired consisted of ‘sharecs
of capital stock of competlng com-
pan'es.

The Court appears to have assumed

the Anti-Trust act, and, in the epinion:

|

gstraining or monopolizing inter-State
commerce, it followed as a matter of
course that Congress could prevent
them from effecting the prohibited re-
sult by any method or contrivance.
The fact that Congress was not vested
with power to regulate the business of

In a number of sub-! manufacturing, or the acquisition and

use of property for manufacturing pur-
poses, did not prevent Congress from
reculating and protecting inter-State
commerce {n the products of manufac-
ture. Few acts are unlawful without

or conspiring to monopolize inter-State | regard to their effect or purpose; and

combinations and conspiracies often
gseek to accomplish their unlawful pur-
poses by Indirect means. Congress
would not be he]pless to prevent par-
ties from restraining or.monopolizing
commerce by indirect methods but.
surely, there can be no more direct, or
more effective, or more permanent way
o? monopolizing inter-State commerce
than by buying up all competitom’m
the business of producing some article
of inter-State commerce and of carry-
ing on inter-State commerce in this ar-
ticle.

The question remains what remedies

should be applied by the courts it par- ‘

ties have monopolized or have attempt-
ed to monopolize a branch of inter-
State or international trade or com-
merce. If the monopolization has not
been consummated, the proper remedy
seems to Ve an injunction restraining

that the question was presented wheth-1the parties' from carrying into effect
er Congress had constitutional power | their unlawful scheme. If, however,
to’ regulate & manufacturing businessjihe monopolization has been consum-

which the States of thelr residence or|)or the acquisition or the use of- prop-

lerty for manufacturing purposes mere-
ly because ultimately the producta of
the business mlght become the subject
matter of inter-State commerce, or ba-
cause the property might be used in
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mated by vesting competitive business-
es.in a corporation, an unincorporated
association or & trust, the proper rem-
edy would seem to be an injunction re-
strain!ng the corporation or unincor-
porated auoclatlon, or the trustees of

the trust, trom contlnulnz to TONOP~} ¢ gome of the m.w

om:e "tlﬂlo or eommerco in violauon of

penalties to undo thelr wrongful acts;
by selling, or by distributing among
their individual shareholders, members,
or beneficiaries so much of their prop-
erty and business obtained from former
competitors, or shares of stock in com-
panies previeusly competlng, as may
he necessary to restore reasonably com-
petitive conditions in the monopolized
branch of trade or commerce.

Such consiruction and such enforce-
ment cof the Anti-Trust act, in my
opinion, would carry out {ts true in-
tent and purpose and would be for the
best interesats of the whole country. A
decision following tlie supposed author-
ity of the Sugar Trust case and hold-
ing that the Anti-Trust act does not
prevent the effective monopolization of
inter-State trade or commerce by com-
bining or vesting in a corporation the
plants and businesses of practically all
manufacturers and sellers of an article
of inter-State commerce surely would
not be accepted by the pecople of the

nited States as a fInal solution of
the trust problem. Such a decision
probably would result In an impera-
tive popular demand for legilslation of
& socialistic character and possibly it
mlgf:t lead to an amendment of the
Constitution. Governmental regulatlon
of corporations and trusts as to thelr
organization and thelr methods of ‘con-
ducting business, while leaving them
the fruits of monopoly, would not bhe
accepted as sufficient. The demand
would be that those who have monop-
olized a branch of trade or commerce
shall be d-prived of the fruits of mo-
nopoly, either by Government regula-
tinn ot the prices of commodities, or by
exercise of the taxing powar of the Gov-
ernment. The evils and dangers that
would result from such legislation can-
 not be overestimated. Therefore those
who are Interested in our great indus-
trial combinations or trusts ehould
consjder carcfully the question whether
such a decision would place them

ultimately in a better or in a worse po-
sition than a declsion requiring, as
above suggested, the restoration of
masonably competitive condltlona b
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